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CONOCOPHILLIPS AND EL PASO NATURAL GAS COMPANY’S RESPONSE TO

THE STATE OF NEW MEXICO’S OBJECTIONS TO DISCOVERY

ConocoPhillips (“COP”) and El Paso Natural Gas Company (“EPNG”) respond to the

State of New Mexico’s (“State”) Objections to COP and EPNG’s Joint Requests for Admission,

Interrogatories, and Requests for Production to the Settling Parties, pursuant to the Court’s Order

(1) Granting Settling Parties’ Motion to Extend Certain Deadlines and (2) Setting Schedule

Governing Discovery and Remaining Proceedings, entered on 2/3/2012, and request that the

Court, after hearing, compel the State, pursuant to Rule 1-037(A)(2) NMRA, to fully respond to



each discovery request propounded by COP and EPNG to which objections have been raised. In
support, COP and EPNG respond as follows.

INTRODUCTION

The State responded to COP and EPNG’s discovery requests with insufficient boilerplate
objections that fail to provide any specificity or grounds for making the objections. Moreover, as
the following discussion demonstrates, each of the objections relied upon by the State is
meritless. For example, the State asserts an attorney-client privilege and protection under the
work product rule, but fails, under the Rules, to perfect these objections by not substantiating any
basis for these claims and not providing a log or index of any privileged documents or
communications. Having failed to establish that either the attorney-client privilege or the work
product doctrine applies, the Court should compel the State to respond to these discovery
requests. Similarly, the State asserts that COP and EPNG’s requests are overly broad and
irrelevant, but make no attempt to explain why. New Mexico courts firmly hold such baseless
objections are insufficient. Moreover, the objected-to requests seek information squarely
directed at the burdens set by the Court in its Amended Order Establishing the Legal Standards
for Evaluating the Proposed Decrees and Respective Burdens of Proof, entered on 4/19/2012
[hereinafter “Order on Legal Standards™]. The State also attempts to avoid answering COP and
EPNG’s interrogatories by referencing documents and information purportedly previously
produced, but fails, under the requirements of the discovery rules and supportihg case law, to
absolve itself of the requirement to provide separate and full answers in writing under oath. The
Court should reject such boilerplate baseless objections and compel the State to fully and

adequately respond to COP and EPNG’s discovery.



ARGUMENT

New Mexico’s standard for discovery is liberal. E.g., Marchiondo v. Brown, 98 N.M.
394, 397, 649 P.2d 462, 465 (1982). Under New Mexico policy, Rules 1-033 NMRA and 1-034
NMRA “must be liberally construed” to ensure that the right to discovery is “broad and flexible.”
United Nuclear Corp. v. Gen. Atomic Co., 96 N.M. 155, 170, 629 P.2d 231, 246 (1980) (internal
quotation marks and citations omitted). Liberal discovery allows the parties to obtain full
knowledge of the facts before trial. See id. at 245-46, 629 P.2d at 169-70. Thus, there is a
“presumption in favor of discovery.” Marchiondo, 98 N.M. at 397, 649 P.2d at 465.

An adverse party may not unilaterally determine the scope of its discovery obligations.
United Nuclear Corp., 96 N.M. 210-11, 629 P.2d 286-87 (1980), citing United States v. Bd.
Trade of the City of Chicago, Inc., 18 F.R.Serv.2d 318, 319 (N.D. Ill. 1973) (“The proposition
that an adverse litigant may not unilaterally determine the scope of discovery needs no
citation.”). Under New Mexico law, a party’s unilateral construction of its discovery obligations
which denies the requesting party information constitutes bad faith, which “merits the strongest
condemnation.” Id.

The Court should compel the State to separately and fully answer all of COP and EPNG’s

interrogatories in writing under oath, and to produce documents responsive to all requests for

production.
I. Objections to Request for Admission of Fact Nos. 1 and 2 Are Insufficient and
Without Merit.

The State objects to these requests for admission on the grounds that they call for legal
conclusions and request attorney work product that is protected pursuant to Rule 1-026(B)(1)
NMRA; see also Exhibit A, attached hereto. These objections, which are the same for both

requests for admission, are insufficiently stated under the New Mexico Rules of Civil Procedure



and, more importantly, are without merit. Rule 1-033(C)(4) NMRA requires that “[a]ll grounds
for an objection to an interrogatory shall be stated with specificity.” Here, the State merely
recites the nature of its objections, but provides no grounds for making such an objection, as
expressly required by the Rule. Further, neither objection has merit but, rather, appears to be
nothing but a disingenuous maneuver to avoid admitting or denying the requests.

First, the request that the State admit that the lands in the Hogback-Cudei Irrigation
Project “were not part of the reservation of land comprising the Navajo Indian Reservation as
established in 1868 seeks an admission or denial of fact, not a conclusion of law. Exhibit A at
1. The same information is sought in the second request for admission, which relates to the
Fruitland-Cambridge Irrigation Project. Exhibit A at 1-2. These requests simply seek to
ascertain whether the lands described in the Partial Final Decree as within the Hogback-Cudei
Irrigation Project and the Fruitland-Cambridge Irrigation Project were a part of the original
reservation of land established in 1868. Both requests for admission seek confirmation of a fact.
Neither request contains any formulation of a legal standard that touches upon or requires a
conclusion of law. It is not clear how either request could. Indeed, it is impossible to divine the
rationale for the State’s objections because it failed to state with specificity the grounds for its
objections.

Second, because the requests seek the admission of facts, not the production of a
document or tangible thing, the work product rule provides no valid grounds for objection.
Moreover, “[a] mere allegation that the work product doctrine applies is insufficient.”
Resolution Trust Corp. v. Dabney, 73 F.3d 262, 266 (10th Cir. 1995) (citation omitted). Rule 1-
026(B)(5) NMRA protects against the discovery of “electronically stored information and

tangible things . . . .” not facts. (Emphasis added). “The work product rule is not a privilege, but



an immunity protecting from discovery documents and tangible things prepared by a party or its
representative in anticipation of litigation.” Hartman v. Texaco Inc., 1997-NMCA-032, § 19,
123 N.M. 220, 937 P.2d 979 (emphasis added). “[I]t does not protect facts concerning the
creation of work product or facts contained within work product.” Resolution Trust Corp., 73
F.3d at 266. Because the State’s objection merely alleges that the work product rule applies,
without stating how or why it does, and, more importantly, because the requests for admission
seek only the admission or denial of a fact, the objections are invalid and the State should be
compelled to answer.

As important, when stating a claim for protection of trial preparation materials, the party
“shall describe the nature of the documents, communications, or things not produced or disclosed
in a manner that, without revealing the information itself privileged or protected, will enable
other parties to assess the applicability of the privilege or protection.” Rule 1-026(B)(7)(a). As
discussed more fully below in Part I1.B, the State has produced no such work-product log, as
required by the Rule at the time the answers were served. See Pina v. Espinoza, 2001-NMCA.-
055, 925, 130 N.M. 661, 29 P.3d 1062 (“[T]he proponent of a claim of privilege must fully set
out the basis for the claim of privilege no later than the date provided in the Rules of Civil
Procedure for responding to a particular discovery request.”). The State should be compelled to
answer the requests for failing to perfect this claim of protection.

Il Objections to Interrogatory Nos. 1 through 8, and .Request for Production of
Documents Nos. 1-8, and 16 Are Insufficient and Without Merit.

A. Overly Broad, Not Limited in Scope, and Seeks Irrelevant Information
The State responds to all of COP and EPNG’s interrogatories with a boilerplate objection
that is devoid of any specific demonstration or explication for how each interrogatory objected to

is “overly broad, not limited in scope, and seeks irrelevant information not reasonably calculated



to lead to discovery of admissible evidence.” See Exhibit A at 4-5. In New Mexico, “[g]eneral
objections” that interrogatories seek information that is “irrelevant or immaterial,” “not
reasonably calculated to the discovery of admissible evidence,” or “not within the scope of the
issue,” are “insufficient” and must be answered. Lackey v. Mesa Petroleum Co., 90 N.M. 65, 68,
559 P.2d 1192, 1195 (Ct. App. 1976). Not only are the State’s objections insufficient, but the
objections are without merit.

Every interrogatory and request for production of documents propounded by COP and
EPNG secks information required to satisfy the standard of proof adopted by the Court’s
Amended Order Establishing the Legal Standards for Evaluating the Proposed Decrees and
Respective Burdens of Proof, entered on 4/19/2012 [hereinafter “Order on Legal Standards™].
As COP and EPNG have argued, non-settling parties cannot be bound by approval of a
settlement agreement as between the settling parties, unless a decree is entered that satisfies the
requirements of the doctrine of res judicata, which requires that a judgment be entered on the
merits. See generally, COP and EPNG’s Supplemental Memorandum, filed 1/3/2012.
Accordingly, COP and EPNG’s discovery requests are focused on learning whether the volume
of water and priority dates provided in the Settlement Agreement and Proposed Partial Final
Decree are “less than the potential claims that could be secured at trial.” Order on Legal
Standards at 3. For example, Interrogatory Nos. 1 and 2 are both focused on determining the
facts underlying the Settling Pérties claims for 1868 priority dates and the volumes of water cited
in the Proposed Partial Final Decree for the Hogback-Cudei Irrigation Project and the Fruitland-
Cambridge Irrigation Project. Such inquiries go to the heart of the Court’s Order on Legal
Standards and the burden that the Settling Parties must meet to satisfy res judicata. All of COP

and EPNG’s interrogatories and requests for production are similarly focused on acquiring



information relevant to claims for priority or volumes of water, or are otherwise reasonably
calculated to lead to the discovery of such admissible evidence—and the State, through its
boilerplate, general objections, has failed to establish otherwise.

B. Attorney-Client Privilege or Confidential Work Product

As the party claiming attorney-client privilege and work-product protection, the State has
the burden of showing that each element of the attorney-client privilege and work-product rule is
met. Hartman v. El Paso Natural Gas Co., 107 N.M. 679, 687, 763 P.2d 1144, 1152 (1988);
Pina v. Espinoza, 2001-NMCA-055, 9 24, 130 N.M. 661; Hartman v. Texaco, Inc., 1997-
NMCA-032, § 20, 123 N.M. 220. To meet this burden, the State must submit a privilege log that
provides sufficient information to enable COG and EPNG to ascertain its applicability and
whether each element of the privilege asserted is satisfied. Rule 1-026(7)(a) NMRA (providing
that the party withholding information on grounds of privilege “shall describe the nature of the
[information] not produced or disclosed in a manner that . . . will enable other parties to assess
applicability of the privilege or protection™); Pina, 2001-NMCA-055, 9 22, 24, 130 N.M. 661,
29 P.3d 1062 (holding that defendant should provide privilege log as to withheld information).
Information that a privilege log should contain includes:

(1) the place, approximate date, and manner of preparing the document; (2) the

name of the person at whose request the document was prepared; (3) the name of

each person or persons participating in preparation of the writing; (4) the name

and position, if any, of each person to whom the contents of the writings have

been communicated by copy, exhibition, reading, or substantial summarization;

(5) the names of the person or persons presently in custody of the original or true

copy of the writing; and (6) a precise statement of the grounds for work product
or attorney-client protection for each document.

Sanchez v. KPMG Peat Marwick, 1994 U.S. Dist. LEXIS 11208, *6 (D.N.M. Aug. 5, 1994); see
also Pina, 2001-NMCA-055, § 24, 130 N.M. 661, 29 P.3d 1062 (stating that privilege log should

be prepared in sufficient detail).



The State has failed to adequately perfect its claims of privilege and protection by failing
to provide such a log or index. See Rule 1-026(B)(7)(a). Moreover, these claims were made
without any explanation or statement on the basis for the claims. “Conclusory and blanket
assertions of privilege and work-product protection are insufficient . . . .” S.F. Pac. Gold Corp.
v. United Nuclear Corp., 2007-NMCA-133, 146, 143 N.M. 215, 175 P.3d 309. “Failure to
adequately support a claim of privilege thwarts both the adversarial process and meaningful
independent judicial review and justifies denial of the claim of privilege.” Pina, 2001-NMCA-
055,924, 130 N.M. 661, 29 P.3d 1062. A privilege log identifying each communication
withheld, together with any supplement affidavits, “must affirmatively demonstrate an
objectively reasonable basis for each assertion of privilege.” Id. Failure to produce a privilege
log is sufficient grounds to deem a privilege or protection waived. Horace Mann Ins. Co. v.
Nationwide Mut. Ins. Co., 238 F.R.D. 536, 538 (D. Conn. 2006). “An improperly asserted claim
of privilege is no claim of privilege at all.” Int’l Paper Co. v. Fiberboard Corp., 63 F.R.D. 88,
94 (D. Del. 1974); Miller v. Pancucci, 141 F.R.D. 292,302 (C.D. Cal. 1992) (quoting Int’l
Paper); see Roy ex rel. Charlot v. Bethlehem Steel Corp, 838 F. Supp. 312, 317 (E.D. Tex. 1993)
(citing Int’l Paper for the same proposition). Because the State has not established that either the
attorney-client privilege or the work product doctrine applies, it must comply with COP and
EPNG’s discovery requests.

C. Reqﬁest for Public Materials or Information Already Provided.

Rule 1-033(C)(1) NMRA mandates that “[e]ach interrogatory shall be answered
separately and fully in writing under oath . . . .” The State is not absolved from providing sworn
answers to interrogatories merely because responsive information also may happen to be found

in publicly available or previously produced documents—and to date COP and EPNG have not



found answers responsive to their requests in any such documents. These objections should be
overruled, therefore, and the State should be compelled to respond to each of these discovery
requests for three reasons.

First, merely stating that the information requested is available from documents already
produced is not “respond[ing] with the candor and specificity that the rules of discovery
require[.]” Herdlein Techs., Inc. v. Century Contractors, Inc., 147 F.R.D. 103, 105 (W.D.N.C.
1993); see also Fagan v. District of Columbia, 136 FR.D. 5,7 (D.D.C. 1991) (responding party
required to answer interrogatories “when it is reasonable to expect” that the information is
accessible to the responding party). The rules require that answers to interrogatories be stated
separately and fully in writing and under oath to the extent the interrogatory is not objectionable.
Rule 1-033(C)(1); see also Anaya v. CBS Broad. Inc.,2007 WL 2219458 (D.N.M. May 16,
2007) (“Parties must provide true, explicit, responsive, complete, and candid answers to
interrogatories.” (internal quotation marks and citation omitted)). It is not a valid objection,
therefore, to state that the information requested already is in the other party’s possession. See
Wagner v. St. Paul Fire & Marine Ins. Co., 238 F.R.D. 418, 427 (N.D. W. Va. 2006) (“The
discovery rules call for parties to answer interrogatories ‘fully in writing,”” thus, “[i]t is not a
valid objection to state the requested information is already in the requesting party’s control.”).
Further, the information sought in these requests is information that the State will be required to
present to the ‘Court to meet its burden under the Order on Legal Standards, and should be readily
available to provide in an answer. See In re Folding Carton Antitrust Litig., 83 F.R.D. 256, 259
(N.D. I1. 1979) (information that must be prepared by the responding party for its own case

should be provided).



Second, the State refers in its objection to documents aiready produced, but has failed to
assert under Rule 1-033(E) that the information sought “may be derived or ascertained from
business records.” Moreover, even when that exception to the requirement that interrogatories
be answered separately and fully under oath is applicable, respondents must nonetheless “specify
the records from which the answer may be derived or ascertained . . . .” Id. As the Rule makes
clear, “[a] specification shall be in sufficient detail to permit the interrogating party to locate and
to identify, as readily as can the party served, the records from which the answer may be
ascertained.” Id. Not only does the State fail to raise a Rule 1-033(E) exception, but it also does
not specify in which documents the answers may be found within the mass of documents and
reports disclosed by the Settling Parties, as it is required to do. Instead, it states generally and
without even the aid of an index, that the information responsive is available in documents
already provided. See Exhibit A at 4-5. That is an inappropriate and insufficient response. See
Sabel v. Mead Johnson & Co., 110 F.R.D. 553, 556-557 (D. Mass. 1986) (“[W]here there is a
lack of specificity within a great mass of records to which the interrogating party is directed and
where the index is not adequate to direct the interrogating party to the specific documents or
categories of documents where answers can be found, the interrogated party’s familiarity with its
own records can fairly be taken into account in assessing relative burdens.”); Herdlein Techs.,
Inc., 147 F.R.D. at 107 (responding party “should identify the records that are responsive to [an]
interrogatory by including a specific written description of the relevant documents in the
response or by attaching the relevant documents to the response.”).

Third, it is not at all clear that specific information requested is actually available from
public information or that it is “equally accessible to all parties.” See RTC Mortgage Trust 1994-

S3 v. Guadalupe Plaza, 918 F. Supp. 1441, 1451 (D.N.M. 1996). As in Guadalupe Plaza, the
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Navajo Nation and the United States are far more likely than COP, EPNG, or other non-settling
parties “to know precisely” where the information can be located within public documents. /d.
The burden is significantly greater on COP and EPNG to wade through the documents
referenced and guess what information in which document the State contends is responsive. If
the information can truly be found in documents already produced or which are publicly
available, the burden should be on the responding party to specifically identify the location and
the documents containing the responsive information. See Fischer & Porter Co. v. Tolson, 143
F.R.D. 93,97 (E.D. Pa. 1992).

The State should be compelled to answer each interrogatory separately and fully as
required by the rules of discovery or, at a minimum, be required to specify precisely which
documents contain the requested information or attach such responsive documents to its answers.
Similarly, the State should be compelled to produce the requested documents or specify precisely
which documents contain the requested information or attach such responsive documents to its
answers.

III.  Objection to Interrogatory Nos. 8-11 and Request for Production of Documents Nos.

10-13 that Discovery Is Not Complete and a Scheduling Order Has Not Been Issued
Is Without Merit.

The State objects to Interrogatory Nos. 8-11 and Request for Production Nos. 10-13,
which seek information relating to expert and fact witnesses, on the grounds that discovery is not
complete and the Court has not determined whether an evidentiary ruling will be necessary. See
Exhibit A at 6-10. However, Rule 1-026(D) NMRA, unlike the federal counterpart, expressly
provides that “[a] party responding to discovery requests may not refuse to provide responsive
information on grounds that discovery is continuing or that future scheduling deadlines exist

such as those for exchange of trial witness and exhibits lists.” The State never claims that it does

11



not know who it will call as an expert or fact witness at a hearing. If the State reasonably
expects it will call certain witnesses, it must disclose that information, as requested.
CONCLUSION
For the forgoing reasons, the States’ objections to COP and EPNG’s discovery responses
should be overruled and, after hearing, the State should be compelled to respond to every
Request for Admission, Interrogatory, and Request for Production of Documents.
Respectfully submitted,

HOLLAND & HART LLP

%eridan

Adam G. Rankin

P. O. Box 2208

Santa Fe, NM 87504-2208
Phone (505) 988-4421
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agrankin@hollandhart.com

Attorneys for ConocoPhillips and El Paso Natural
Gas Company
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The State of New Mexico (“the State”) objects to Conoco Phillips and El Paso Natural
Gas Company'’s Joint Requests for Admission, Interrogatories, and Requesst for Production of

Documents to the Settling Parties as follows:

GENERAL OBJECTIONS

1. The State objects to Conoco Phillips and El Paso Natural Gas Company’s
interrogatories and requests, and does not waive its objections, to the extent that they call for or
relate to information or documents, if any, protected under the attorney-client privilege or as
confidential work product, including any information, communication and/or document
protected by any absolute or qualified privilege pursuant to Rules 1-026, 1-034 and 11-503,
NMRA 2012. The State reserves its right to assert a claim of privilege and work product for
protection of trial preparation materials and any other privileged and confidential work product
that may be related to the interrogatories and requests but fall outside the permitted scope of
discovery. In the event that any information, communication or document that is subject to a
claim of privilege or work product protection is inadvertently produced, upon notice from the
State of the inadvertent disclosure, any party receiving the information, communication or
document must promptly return the specified information and any copies and inform the State in
writing of its compliance with the State's request.

2. The State objects to all instructions, definitions , interrogatories and requests to
the extent that they seek to change, amend, alter, or impose requirements in discovery that depart
from the requirements for written discovery set forth in the Rules of Civil Procedure for the
District Courts of the State of New Mexico, any applicable local rules or the orders of the Court.

3. The State objects to the interrogatories and requests to the extent that they request

any documents or information not required to satisfy the standard of proof adopted by the Court

EXHIBIT A



by Amended Order Establishing the Legal Standards for Evaluating the Proposed Decrees and
Respective Burdens of Proof, dated April 19, 2012.

4. The State objects to the interrogatories and requests to the extent that they are not
directed to the State, and to the extent that they request any documents or information that are
publically available or which Conoco Phillips and El Paso Natural Gas Company are equally
capable of obtaining from some other source that is more convenient, less burdensome and less
expensive. Rule 1-026(B)(2).

s. In responding to these interrogatories and requests, the State reserves all
evidentiary objections to any responses or documents that may be offered in evidence at a trial.

6. The State reserves the right to supplement its objections.

SPECIFIC OBJECTIONS

Requests for Admission of Fact

Request No. 1: Admit that the Navajo lands identified in the proposed Partial Final

Decree (Appendix 1 of the San Juan River Basin in New Mexico Navajo Nation Water Rights
Settlement Agreement) as part of the Hogback-Cudei Irrigation Project were not part of the
reservation of land comprising the Navajo Indian Reservation as established in 1868.

Objection. The State objects to this request to the extent that it calls for a legal
conclusion and requests attorney work product that is privileged. Rule 1-026 (B)(1), NMRA
2012.

Request No. 2: Admit that the Navajo lands identified in the proposed Partial Final
Decree as part of the Fruitland-Cambridge Irrigation Project were not part of the reservation of
land comprising the Navajo Indian Reservation as established in 1868.

Objection.  Please see the State’s objection to Request No. 1, above.

EXHIBIT A



Interrogatories

Interrogatory No. 1: With respect to Request for Admission No. 1, to the extent that

your answer is anything other than an unqualified admission of such fact, answer fully and under
oath the following:

A. State which lands identified in the Partial Final Decree as part of the Hogback-Cudei
Irrigation Project were part of the reservation of land comprising the Navajo Indian
Reservation in 1868;

B. State which lands identified in the Partial Final Decree as part of the Hogback-Cudei
Irrigation Project were not part of the reservation of land comprising the Navajo Indian
Reservation in 1868.

C. State the date each tract identified in subpart B above was acquired by, for, or on behalf
of the Navajo Nation; and

D. State all of the material facts on which the answers to subparts A through C above are
based and identify all documents which show, tend to show, or otherwise establish the
facts set forth in your answers to the subparts above.

Objection. The State objects to this interrogatory on the grounds that it is overly
broad, not limited in scope, and seeks irrelevant information not reasonably calculated to lead to
the discovery of admissible evidence. The State also objects to this interrogatory on the grounds
that it requests Vthe State to conduct analyses, and provide information or documents, if any,
protected under the attorney-client privilege or as confidential work product. The State also
objects to this interrogatory as unduly burdensome to the extent that it seeks to have the State

search publically available material or resubmit information/material aiready provided, or
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obtainable from some other source that is more convenient, less burdensome, and less
expensive. Rule 1-026 (B)(2), NMRA 2012.

Interrogatory No. 2: With respect to Request for Admission No. 2, to the extent that
your answer is anything other than an unqualified admission of such fact, answer fully and under
oath the following:

A. State which lands identified by the Partial Final Decree as part of the Fruitland-
Cambridge Irrigation Project were part of the initial reservation of land comprising the
Navajo Indian Reservation in 1868;

B. State which lands identified in the Partial Final Decree as part of the Fruitland-
Cambridge Irrigation Project were not part of the reservation of land comprising the
Navajo Indian Reservation in 1868.

C. State the date each tract identified in subpart B above was acquired by, for, or on behalf
of the Navajo Nation; and

D. State all of the material facts on which the answers to subparts A through C above are
based and identify all documents which show, tend to show, or otherwise establish the
facts set forth in your answers to the subparts above.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

Interrogatory No. 3: State whether any of the 8,830 acres of land identified in the

Partial Fiﬁal Decree as part of the Hogback-Cudei Irrigation Project have rnot been irrigated, and
if so, describe each such tract or parcel sufficiently to identify its location, state the total acreage
of each such tract or parcel that has not been irrigated, and state the reasons why each such tract
or parcel has not been irrigated.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

EXHIBIT A



Interrogatory No. 4: If you have identified any lands in response to Interrogatory No. 3
that have not been irrigated, state the material facts and identify all documents which show, tend
to show, or otherwise establish that any such lands are practicably irrigable under any legal
standard sufficient to establish a reserved water right.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

Interrogatory No. 5: State whether any of the 3,335 acres of land identified in the

Partial Final Decree as part of the Fruitland-Cambridge Irrigation Project have not been
previously irrigated, and if so, describe each such tract or parcel sufficiently to identify its
location, state the total acreage of each such tract or parcel that has not been irrigated, and state
the reasons why each such tract or parcel has not been irrigated.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

Interrogatory No. 6: If you have identified lands in response to Interrogatory No. 5 that

have not been irrigated, state the material facts and identify all documents which show, tend to
show, or otherwise establish that any such lands are practicably irrigable under any legal
standard sufficient to establish a reserved water right.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

Interrogatory No. 8: Identify each expert you have retained, consulted with and/or

communicated with, including any experts who may testify, regarding any contention that “the
settlement agreement provides for less than the potential [water rights] claims that could be
secured at trial,” as required by the Court’s April 19, 2012, Amended Order, and in so doing,

provide the following information with respect to each such person:

EXHIBIT A



A. The expert’s name, address, and telephone number; the qualifications of each
expert; a list of all publications authored by each expert within the preceding ten
years; and a list of any other cases in which each expert has testified as an expert
at trial or by deposition within the last four years;

B. The substance of the facts and opinions to which the expert is expected to testify;

C. A summary of the grounds and the facts relied upon for each opinion; and

D. The name and contact information of the custodian of any reports prepared by the
expert for this litigation.

Objection.  The State objects to this interrogatory on the grounds that discovery is not
yet completed and the Court has not yet issued a decision on whether there will be an evidentiary
hearing. Trial witnesses, if any, will be provided in accordance with a scheduling order from the
Court.

Interrogatory No. 9: Identify each fact witness you intend to call to testify regarding the

contention that “the settlement agreement provides for less than the potential [water rights]
claims that could be secured at trial,” as required by the Court’s April 19, 2012, Amended Order,
and in so doing, provide the following information for each such person:

A. The person’s name, address, and telephone number; and

B. A summary of the substance of facts and opinions of such person’s expected

testimony.
Objection. Please see the State’s objection to Interrogatory No. 8, above.
Interrogatory No. 10: Identify each expert you have retained, consulted with and/or

communicated with, including any experts who may testify, regarding the contention that “the

provisions contained in the Settlement Agreement and the Proposed Decrees will reduce or
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eliminate impacts on junior water rights,” as required by the Court’s April 19, 2012, Amended
Order, and in so doing, provide the following information with respect to each such person:

A. The expert’s name, address, and telephone number; the qualifications of each
expert; a list of all publications authored by each expert within the preceding ten
years; and a list of any other cases in which each expert has testified as an expert
at trial or by deposition within the last four years;

B. The substance of the facts and opinions to which the expert is expected to testify;

C. A summary of the grounds and the facts relied upon for each opinion; and

D. The name and contact information of the custodian of any reports prepared by the

expert for this litigation.

Objection. Please see the State’s objection to Interrogatory No. 8, above.
Interrogatory No. 11: Identify each fact witness you intend to call to testify regarding the

contention that “the provisions contained in the Settlement Agreement and the Proposed Decrees

will reduce or eliminate impacts on junior water rights,” as required by the Court’s April 19,

2012, Amended Order, and in so doing, provide the following information for each such person:
A. The person’s name, address, and telephone number; and

B. A summary of the substance of facts and opinions of such person’s expected

testimony.
Objection. Please see the State’s objection to Interrogatory No. 8, above.
Requests for Production of Documents
Request No. 1: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 1.

Objection. Please see the State’s objection to Interrogatory No. 1, above.
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Request No. 2: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 2.
Objection. Please see the State’s objection to Interrogatory No. 2, above.

Request No. 3: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 3.
Objection. Please see the State’s objection to Interrogatory No. 3, above.

Request No. 6: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 4.
Objection. Please see the State’s objection to Interrogatory No. 4, above.

Request No. 7: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 5.

Objection. Please see the State’s objection to Interrogatory No. 5, above.
Request No. 8: Produce all documents relied upon, referred to, and/or identified in

response to Interrogatory No. 6.
Objection. Please see the State’s objection to Interrogatory No. 6, above.

Request No. 10: Produce all documents furnished to or communications sent to each expert

in forming an opinion and any reports prepared by each expert regarding the issue identified in
Interrogatory No. 8.
Objection. Please see the State’s objection to Interrogatory No. 8, above.

Request No. 11: Produce all documents or communications relied upon by each fact

witness that relate to or are relied upon in their expected testimony regarding the issue identified
in Interrogatory No. 9.

Objection. Please see the State’s objection to Interrogatory No. 9, above.
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Request No. 12: Produce all documents or communications relied upon by each expert in
forming an opinion and any reports prepared by each expert regarding the issue identified in
Interrogatory No. 10.

Objection. Please see the State’s objection to Interrogatory No. 10, above.

Request No. 13: Produce all documents or communications relied upon by each fact

witness that relate to or are relied upon in their expected testimony regarding the issue identified
in Interrogatory No. 11.
Objection. Please see the State’s objection to Interrogatory No. 11, above.

Request No. 16: Produce all documents, maps, reports, and hydrographic surveys, or any

other analyses or studies, or communications, which show, tend to show, or otherwise establish
that the provisions in the Settlement Agreement and the Proposed Decrees will not reduce or
eliminate impacts on junior water rights.

Objection. Please see the State’s objection to Interrogatory No. 1, above.

Respectfully submitted, this 15th day of June 2012.

STATE OF NEW MEXICO
Ari S ?/' John W. Utton
rlanne Smger Special Assistant Attorney General
Special Assistant Attorney General Sheehan & Sheehan. P.A
New Mexico Office of the State Engineer Post Office Box 271’ ’

P.O. Box 25102 .
Albuquerque, New Mexico 87103

(505) 827-6150
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CERTIFICATE OF SERVICE

I certify that on this 15" day of June 2012, at approximately 5:00 pm, an electronic copy
of this Objections to Conoco Phillips and El Paso Natural Gas Company’s Joint Requests for
Admission, Interrogatories and Requests For Production to the Settling Parties was served by
attaching an electronic copy to an email sent to: wrnavajointerse@nmcourts.gov.

/s/ Arianne Singer
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